AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Defense Acquisition Regulations System, DoD

216.405-2 Cost-plus-award-fee con-
tracts.

(1) Award-fee pool. The award-fee pool
is the total available award fee for each
evaluation period for the life of the
contract. The contracting officer shall
perform an analysis of appropriate fee
distribution to ensure at least 40 per-
cent of the award fee is available for
the final evaluation so that the award
fee is appropriately distributed over all
evaluation periods to incentivize the
contractor throughout performance of
the contract. The percentage of award
fee available for the final evaluation
may be set below 40 percent if the con-
tracting officer determines that a
lower percentage is appropriate, and
this determination is approved by the
head of the contracting activity (HCA).
The HCA may not delegate this ap-
proval authority.

(2) Award-fee evaluation and payments.
Award-fee payments other than pay-
ments resulting from the evaluation at
the end of an award-fee period are pro-
hibited. (This prohibition does not
apply to base-fee payments.) The fee-
determining official’s rating for award-
fee evaluations will be provided to the
contractor within 45 calendar days of
the end of the period being evaluated.
The final award-fee payment will be
consistent with the fee-determining of-
ficial’s final evaluation of the contrac-
tor’s overall performance against the
cost, schedule, and performance out-
comes specified in the award-fee plan.

(3) Limitations.

(i) The cost-plus-award-fee contract
shall not be used—

(A) To avoid—

(I) Establishing cost-plus-fixed-fee
contracts when the criteria for cost-
plus-fixed-fee contracts apply; or

(2) Developing objective targets so a
cost-plus-incentive-fee contract can be
used; or

(B) For either engineering develop-
ment or operational system develop-
ment acquisitions that have specifica-
tions suitable for simultaneous re-
search and development and produc-
tion, except a cost-plus-award-fee con-
tract may be used for individual engi-
neering development or operational
system development acquisitions ancil-
lary to the development of a major
weapon system or equipment, where—

216.405-270

(1) It is more advantageous; and

(2) The purpose of the acquisition is
clearly to determine or solve specific
problems associated with the major
weapon system or equipment.

(ii) Do not apply the weighted guide-
lines method to cost-plus-award-fee
contracts for either the base (fixed) fee
or the award fee.

(iii) The base fee shall not exceed
three percent of the estimated cost of
the contract exclusive of the fee.

(4) See PGI 216.405-2 for guidance on
the use of cost-plus-award-fee con-
tracts.

[76 FR 8305, Feb. 14, 2011]

216.405-2-71 Award fee reduction or
denial for failure to comply with re-
quirements relating to performance
of private security functions.

(a) In accordance with section 862 of
the National Defense Authorization
Act for Fiscal Year 2008, as amended,
the contracting officer shall include in
any award-fee plan a requirement to
review contractor compliance with, or
violation of, applicable requirements of
the contract with regard to the per-
formance of private security functions
in an area of contingency operations,
complex contingency operations, or
other military operations or exercises
that are designated by the combatant
commander (see 225.370).

(b) In evaluating the contractor’s
performance under a contract that in-
cludes the clause at FAR 52.225-26, Con-
tractors Performing Private Security
Functions, the contracting officer shall
consider reducing or denying award
fees for a period if the contractor fails
to comply with the requirements of the
clause during such period. The con-
tracting officer’s evaluation also shall
consider recovering all or part of award
fees previously paid for such period.

[76 FR 52135, Aug. 19, 2011, as amended at 78
FR 73450, Dec. 6, 2013]

216.405-270 Award fee reduction or
denial for jeopardizing the health
or safety of Government personnel.

(a) Definitions.

Covered incident and serious bodily in-
jury, as used in this section, are defined
in the clause at 252.216-7004, Award Fee
Reduction or Denial for Jeopardizing
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the Health or Safety of Government
Personnel.

(b) The contracting officer shall in-
clude in the evaluation criteria of any
award-fee plan, a review of contractor
and subcontractor actions that jeop-
ardized the health or safety of Govern-
ment personnel, through gross neg-
ligence or reckless disregard for the
safety of such personnel, as determined
through—

(1) Conviction in a criminal pro-
ceeding, or finding of fault and liabil-
ity in a civil or administrative pro-
ceeding (in accordance with section 823
of the National Defense Authorization
Act for Fiscal Year 2010 (Pub. L. 111-
84)); or

(2) If a contractor or a subcontractor
at any tier is not subject to the juris-
diction of the U.S. courts, a final deter-
mination of contractor or subcon-
tractor fault resulting from a DoD in-
vestigation (in accordance with section
834 of the National Defense Authoriza-
tion Act for Fiscal Year 2011 (Pub. L.
111-383)).

(c) In evaluating the contractor’s
performance under a contract that in-
cludes the clause at 252.216-7004, Award
Fee Reduction or Denial for Jeopard-
izing the Health or Safety of Govern-
ment Personnel, the contracting offi-
cer shall consider reducing or denying
award fees for a period if contractor or
subcontractor actions cause serious
bodily injury or death of civilian or
military Government personnel during
such period. The contracting officer’s
evaluation also shall consider recov-
ering all or part of award fees pre-
viously paid for such period.

[75 FR 69361, Nov. 12, 2010]

216.406 Contract clauses.

(e)(1) Use the clause at 252.216-7004,
Award Fee Reduction or Denial for
Jeopardizing the Health or Safety of
Government Personnel, in all solicita-
tions and contracts containing award-
fee provisions.

(2) Use the clause at 252.216-7005,
Award Fee, in solicitations and con-
tracts when an award-fee contract is
contemplated.

[76 FR 8305, Feb. 14, 2011]

48 CFR Ch. 2 (10-1-14 Edition)

216.470 Other applications of award
fees.

See PGI 216.470 for guidance on other
applications of award fees.

[71 FR 39008, July 11, 2006]

Subpart 216.5—Indefinite-Delivery
Contracts

216.501-2-70 General.

(a)(i) For items with a shelf-life of
less than 6 months, consider the use of
indefinite-delivery type contracts with
orders to be placed either—

(A) Directly by the users; or

(B) By central purchasing offices
with deliveries direct to users.

(ii) Whenever an indefinite-delivery
contract is issued, the issuing office
must furnish all ordering offices suffi-
cient information for the ordering of-
fice to complete its contract reporting
responsibilities under 204.670-2. This
data must be furnished to the ordering
activity in sufficient time for the ac-
tivity to prepare its report for the ac-
tion within 3 working days of the
order.

(b) See 217.204(e)(i) for limitations on
the period for task order or delivery
order contracts awarded by DoD pursu-
ant to 10 U.S.C. 2304a.

[66 FR 36340, July 31, 1991, as amended at 57
FR 42630, Sept. 15, 1992; 63 FR 11529, Mar. 9,
1998. Redesignated and amended at 78 FR
38235, June 26, 2013]

216.504 Indefinite-quantity contracts.

(c)(LH)Ai)(D) Limitation on single-award
contracts. (i) The authority to make the
determination authorized in FAR
16.504(c)(1)(i1)(D)(1) shall not be dele-
gated below the level of the senior pro-
curement executive.

(ii) A copy of each determination
made in accordance with FAR
16.504(c)(1)(ii)(D) shall be submitted to
the Director, Defense Procurement and
Acquisition Policy, ATTN:
OUSD(AT&L)DPAP/CPIC, 3060 Defense
Pentagon, Washington, DC 20301-3060.

[77 FR 23631, Apr. 20, 2012]

216.505 Ordering.

(1) Departments and agencies shall
comply with the review, approval, and
reporting requirements established in
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